
	

	APPENDIX 8-2

APX COMPENSATION ARRANGEMENTS



INTRODUCTION

1.
(Australian market licence) APX has been approved by the Minister to operate a financial market pursuant to section 795B of the Act. 

2.
(Requirement for compensation regime) Pursuant to section 881A of the Act, there must be compensation arrangements in relation to that market.

3.
(Compensation arrangements) In order to satisfy the requirement for a compensation regime, APX proposes to establish and keep these APX Compensation Arrangements as the compensation arrangements for the financial market it operates, that is, these arrangements cover all of:

(a)
a set of rules about compensation – Part A; 

(b)
a source of funds from which compensation is payable – Part B; and 

(c)
associated administrative and monitoring arrangements – Part C.

DEFINITIONS AND INTERPRETATION 

1.
DEFINITIONS

In this document, unless the contrary intention appears:

Act means Corporations Act 2001(Cth).

APX means Australia Pacific Exchange Limited ACN 080 399 220 of Level 1, 350 Collins Street, Melbourne, 3000 in its capacity as operator of the APX market.

APX board or board means the board of APX.

APX market means the financial market operated by APX.

APX fidelity fund or fund means the fund established and kept under Part B of this document.

Clause 5 loss means a loss described in clause 5 of this document.

Compensation in respect of a Clause 5 loss includes interest payable under clause 6.2.

Participant means:

(a)
a person that is a participant in the APX market within the meaning of section 761A of the Act; and

(b)
APX.

Qualifying Participant in respect of clause 7, means a Participant:

(a)
who has made 20 or more annual contributions referred to in clause 4.1.2; and

(b)
in respect of whom a payment from the fund has not been made or, if such a payment has been made, has been repaid to the fund.

Turnover means, in relation to a Participant, the value of all transactions (purchases and sales of financial products) executed by the Participant on the APX market.

2.
INTERPRETATION

In this document, unless the contrary intention appears:

(a)
a defined or other term in the Act when used in this document shall have the same meaning as in the Act; 

(b)
the singular includes the plural and vice versa;

(c)
the masculine includes the feminine and neuter genders;

(d)
other grammatical forms of defined term or expressions have corresponding meanings;

(e)
a reference to a clause is a reference to a clause or sub-clause of this document.

(f)
a reference to a party to this document includes that party’s successors and permitted assigns;

(g)
a reference to a document or agreement includes that document or agreement as novated, altered or replaced;

(h)
a reference to any thing includes the whole or any part of that thing and a reference to a group of things or persons includes each thing or person in that group;

(i)
‘dollars’ and ‘$’ refer to Australian currency unless otherwise specified;

(j)
words implying natural persons include partnerships, bodies corporate and associations or any other legal entity;

(k)
a reference to any legislation or statutory instrument or regulation is construed in accordance with the Acts Interpretation Act 1901 (Cth) or the equivalent State legislation, as applicable;

(l)
headings to clauses or sub-clauses are for convenience only and do not affect the interpretation of this document; and

(m)
any reference to a statute includes all regulations and other subordinate legislation made under it and any amendment, consolidation, replacement or re-enactment of any of them.

PART A - COMPENSATION RULES

3.
LEGAL EFFECT OF COMPENSATION RULES

(Contract under seal) The compensation rules in this Part A have effect as a contract under seal between APX and each Participant under which each of those persons agrees to observe the rules to the extent that they apply to the person and engage in conduct that the person is required by the rules to engage in.

4.
CONTRIBUTIONS AND LEVIES

4.1
Contributions

4.1.1.
(Prerequisite to participation) A person will not be permitted to participate in the APX market unless the person has paid $500 to APX as a contribution to the fund.

4.1.2.
(Annual contributions) A person who is a Participant must, on or before 31 March in each year, pay to APX, as a contribution to the fund, an amount equal to:

4.1.2.1 0.03% of the Turnover of the Participant during the 12 months to 31 December in the previous year; or

4.1.2.2 $100;

whichever is the greater.

4.2
Levy in addition to Annual contributions 
4.2.1.
(Circumstances in which levy may be imposed) If at any time, the amount of the fund is:

4.2.1.1. insufficient to pay all amounts that, at the time, are required to be paid out of the fund; or

4.2.1.2.
if the amount in the fund is less than the minimum amount applicable under clause 16,

APX may determine that a levy of a specified amount must be paid by each Participant who is liable to make an annual contribution under clause 4.1.2.

4.2.2.
(Payment of levy) The amount of the levy must be paid within the period and in the manner specified by APX in writing to the Participant.

4.2.3.
(Payment to APX) The levy paid under this clause 4.2 must be paid to APX, as a contribution to the fund.

5.
THE LOSSES COVERED – CLAUSE 5 LOSS

(Losses covered) Subject to the terms of this document, these compensation rules cover losses where the following criteria are satisfied:

(a)
a person (“client”) gave money or other property, or authority over property, to a person (“Relevant Person”):

(i)
who was a Participant at that time; or

(ii)
who the client reasonably believed to be a Participant at that time and who was a Participant at some earlier time; and

(b)
the money or other property, or the authority, was given to the Relevant Person in connection with effecting a transaction, or proposed transaction, covered by provisions of the operating rules of the APX market relating to transactions effected through the APX market; and

(c)
the effecting of the transaction through the APX market constituted the provision of a financial service to the client as a retail client; and

(d)
the client suffered a loss because of:

(i) if the client gave the Relevant Person money or other property – the defalcation or fraudulent misuse of the money or other property by the Relevant Person; or

(ii)
if the client gave the Relevant Person authority over property – the fraudulent misuse of that authority by the Relevant Person.

6.
THE AMOUNT OF COMPENSATION

6.1
(Amount of Compensation) Subject to the terms of this document, the amount of compensation to be paid in respect of a Clause 5 loss will be an amount not less than the sum of:

(a)
the actual pecuniary loss suffered by the claimant, calculated by reference to the market value of any relevant assets or liabilities as at the date on which the loss was suffered; and

(b)
the claimant’s reasonable costs of, and disbursements incidental to, the making and proof of the claim.

6.2
(Interest) In addition to any compensation payable under this clause 6, interest is payable out of the fund at the rate prescribed under the Act on the amount of the actual pecuniary loss, or so much of that loss as from time to time has not been compensated by an instalment or instalments of compensation, in respect of the period, starting on the day when the loss was suffered and ending on the day when the compensation, or the last instalment of compensation, is paid.

6.3
(Shortfall of funds) Where the amount in the fund is insufficient to pay the whole of the amount of all claims against it that have been allowed:

(a)
the amount of the fund must be apportioned among the claimants in such manner as APX considers is equitable in the circumstances; and

(b)
a claim insofar as it then remains unpaid is taken to be charged against future receipts of the fund and paid out of the fund when monies are available to the fund.

7.
PROVISIONS WHERE FUND EXCEEDS $2,000,000

7.1
(Exemption from further payments) Where the amount in the fund exceeds $2,000,000, a Qualifying Participant is, subject to this clause 7, exempt from making further annual contributions referred to in clause 4.1.2.

7.2
(Further payments after exemption) Where the amount in the fund is less than $1,000,000 and the board determines that a Qualifying Participant, who, because of clause 7.1 is exempt from making annual payments, should again be required to make those annual payments, the Qualifying Participant is liable to make the payments accordingly.

8.
METHOD OF PAYMENT OF COMPENSATION

(Lump sum or instalments) Compensation in respect of a Clause 5 loss must be paid by way of a lump sum unless such a payment would result in the fund being exhausted or substantially depleted, in which case the compensation in respect of a Clause 5 loss may be paid by equal monthly instalments over a period of no more than 12 months.  

9.
MAKING AND DETERMINATION OF CLAIMS 

9.1
Notice calling for claims against fund – making a claim
9.1.1.
(Publication in newspaper) APX may publish, in each State and Territory, in a daily newspaper circulating generally in the State or Territory, a notice specifying a date, not being earlier than 3 months after the publication of the notice, on or before which claims for compensation in respect of a Clause 5 loss, in relation to the person specified in the notice, may be made.

9.1.2.
(Time for making claim) A claim for compensation in respect of a Clause 5 loss must be made in writing to APX:

9.1.2.1.
where a notice under clause 9.1.1 has been published, on or before the date specified in the notice; or

9.1.2.2.
where no such notice has been published, within 6 months after the person becomes aware of the Clause 5 loss;

and a claim that is not so made within these time limits is barred unless 

APX otherwise determines.

9.2
Determination of claims
9.2.1.
Power of APX board to allow and settle claim
9.2.1.1.
 (Power) The board may, at any time after a person (“claimant”) makes a claim, allow and settle the claim in accordance with these compensation rules.

9.2.1.2.
(Partial allowance of claim) Clause 9.2.1.1. authorises the board to partially allow and partially disallow a claim (including, for example, in circumstances where the claimant was responsible for causing the loss).

9.2.2.
(APX to notify claimant if claim allowed) The board must, as soon as practicable after determining that a claim is wholly allowed, serve on the claimant, or the claimant’s solicitor, notice of the allowance using the notice (“Allowance Notification ”) which is annexed to this document.

9.2.3.
(APX to notify claimant if claim disallowed) The board must, as soon as practicable after wholly disallowing a claim, serve on the claimant, or the 

claimant’s solicitor, notice of the disallowance using the notice (“Disallowance Notification”) which is annexed to this document.

9.2.4.
(Claim partly allowed and partly disallowed) If a claim is partly allowed and partly disallowed, the board is permitted to serve either of the Allowance Notification or Disallowance Notification in accordance with the requirements of either clause 9.2.2.

9.2.5.
(Relevance of conviction or prosecution) For the purpose of clause 5, a claim relating to an alleged loss caused by defalcation or fraudulent misuse may be allowed even if:

9.2.5.1.
the person against whom the defalcation or misuse is alleged has not been convicted or prosecuted; and

9.2.5.2.
the evidence on which the claim is allowed would not be sufficient to establish the guilt of that person on a criminal trial in respect of the defalcation or fraudulent misuse.

9.2.6.
(No admission) If the board allows a claim, neither the allowance of the claim, nor any other act done by APX as a result of allowing the claim, constitutes an admission (by anyone) of any liability, other than the liability to provide compensation in respect of the claim in accordance with these compensation rules. 

9.2.7.
(Release, etc) If a claim is settled and compensation is payable to a claimant, the claimant must execute such documents as are required by the board as a condition of receiving the compensation.

9.2.8.
(Time for making determination) Save in exceptional circumstance, the board must determine whether a claim is allowed, partially allowed or disallowed within 3 months of receipt of the claim.

9.3
Reduction in compensation
9.3.1.
(Right of set-off, claimant responsibility) APX may reduce an amount of compensation by reference to 1 or more of the following:

9.3.1.1. a right of set-off available to the claimant as referred to in clause 9.3.1; and

9.3.1.2.
the extent to which the claimant was responsible for causing the loss.

9.3.2
(APX consent not obtained) If:

9.3.2.1
the claimant has received a benefit from a third party to whom the claimant has assigned any of its rights and remedies in relation to the Clause 5 loss; 

9.3.2.2.
the claimant assigned rights and remedies as mentioned in clause 9.3.2.1. without the written consent of APX; and 

9.3.2.3.
the claimant continues to suffer a loss at the date of the determination of the claim,

APX may reduce the amount of compensation to an amount that fairly represents the extent to which the claimant has, without the written consent of APX, adversely affected APX’s right to be subrogated to any of the claimant’s rights and remedies in relation to the loss to which the claim relates.

9.4
(Claimant may be required to exercise right of set-off) If:

9.4.1.
a claimant has made a claim in respect of another person (“defaulter”); and

9.4.2.
the claimant has a right, whether under an agreement or otherwise to set-off a liability of the claimant to the defaulter against the liability mentioned in clause 9.4.1,

APX may refuse to allow the claim until the claimant has exercised the right.

9.5
Effect of set-off on claim
9.5.1.
(Application) If:

9.5.1.1.
APX allows a claim by a claimant in respect of a liability of a defaulter; and

9.5.1.2.
the liability of the defaulter to the claimant has been reduced, by an amount of money or securities (“set-off reduction”) because of:

(i)
the exercise by the claimant or the defaulter of a right of set-off, whether under an agreement or otherwise; or

(ii)
the operation of an agreement so far as it provides for the automatic set-off of liabilities; and

9.5.1.3.
but for this clause, the reduction of the defaulter’s liability would not be taken into account when working out the obligations of APX in respect of the claim;

this clause applies for the purposes of working out those obligations.

9.5.2.
(set-off reduction consists of amount) The amount that APX must pay in respect of the claim is to be reduced by the amount of the set-off reduction.

9.5.3.
(set-off reduction consists of securities) If the set-off reduction consists of securities:

9.5.3.1.

APX must work out the value of the securities; and

9.5.3.2.
the amount APX must pay in respect of the claim is to be reduced by the value worked out under clause 9.5.3.1. 

PART B - THE SOURCE OF FUNDS

10.
APX FIDELITY FUND

10.1
(Establishment) There is established, by this Part B of the document, the APX fidelity fund which shall be administered by or on behalf of APX.

10.2
(Assets of APX fidelity fund) The assets of the fund are the property of APX and must be kept separate from all other property and must be held on trust by APX for the purpose of these compensation arrangements.

10.3
(Compensation) Compensation payable under the compensation rules set out in Part A of this document is to be paid out of the fund.

11.
MONEY CONSTITUTING APX FIDELITY FUND

The source of funds consists of:

(a)
any amount that is paid to the credit of the fund by APX on the establishment of the fund; and

(b)
money paid into the fund as required by clause 4; and

(c)
money paid into the fund under clause 13.2; and

(d)
(deleted)

(e)
the interest and profits from time to time accruing from the investment of the fund; and

(f)
other money paid into the fund by APX; and

(g)
money recovered by or on behalf of APX in the exercise of a right of action conferred by this document or by law; and

(h)
all other money and property lawfully paid into, or forming part of, the fund.

12.
POWER TO BORROW ETC FOR PURPOSES OF FUND

12.1
(Power to borrow) If APX considers that, in the interests of the sound financial management of the fund, money should be borrowed for the purpose of meeting a payment due out of the fund, APX may borrow money for that purpose on such terms and conditions as APX thinks appropriate.

12.2
(Power to give security) APX may give security, including over the assets of the fund, in respect of APX’s obligations in relation to a borrowing under clause 12.1.

12.3
(Power to give security over related party loan) If:

12.3.1.
money borrowed under clause 12.1. is a loan from a related party of APX; and

12.3.2
the related party borrowed the money for the purpose of making the loan to APX;

APX may, subject to the provision of the Act, give security, including over the assets of the fund, in relation to the related party’s obligations in respect of the borrowing referred to in clause 12.3.2 in accordance with the Act.

13.
MONEY BORROWED AND PAID TO APX

13.1
(Application) This clause 13 applies if money borrowed by APX under clause 12.1 is paid to APX.

13.2
(Payment of borrowed money) APX must pay the money into the fund.

13.3
(Amount of money in fund) If:

13.3.1
the money was borrowed for the purpose of meeting a payment due out of the fund; and

13.3.2
the borrowed money has been paid into the fund; and

13.3.3
the payment due out of the fund has not yet been made;

then, for the purposes of clause 16, the amount in the fund is taken to be reduced by the amount of the borrowed money.

14.
MONEY BORROWED AND NOT PAID TO APX

14.1
(Application) This clause applies if money borrowed by APX under clause 12.1 is not paid to APX but is payable to other persons at the direction of APX.

14.2
(Prohibition on unauthorised payments) APX must not direct that any money be paid to a person unless the payment is of a kind that can, under clause 15, be made out of the fund.

15.
PAYMENTS OUT OF FUND

Subject to the terms of this document, there must be paid out of the fund, in such order as APX considers appropriate:

(a)
the amount of all claims, including costs, disbursements and interest allowed by APX or established against the fund under the compensation rules; and

(b)
all legal and other expenses incurred in investigating or defending claims made under the compensation rules or incurred in relation to the fund or in the exercise by APX of the rights, powers and authorities vested in it by this document in relation to the fund; and

(c)
money payable out of the fund under regulations referred to in section 892G(2) of the Act; and

(d)
(deleted)

(e)
payments of principal, interest and other amounts payable by APX in respect of money borrowed, and security given under clause 12; and

(f)
the expenses incurred in the administration of the fund, including the salaries and wages of persons employed by APX in relation to the fund; and

(g)
any other money payable out of the fund in accordance with the provisions of this document.

16.
MINIMUM AMOUNT OF FUND

16.1
(“minimum amount”) The minimum amount in relation to the fund is:

16.1.1
unless clause (b) applies - $750,000 ; or

16.1.2
if a determination is in force under clause 16.2– the amount specified in the determination.

16.2
(Alternative minimum amount) APX may, in writing, determine an amount (whether greater than, or less than, $750,000) to be the minimum amount in relation to the fund. The determination does not come into force until it has been approved by the Minister in accordance with the Act.

16.3
(Publication) APX must publish, in each State and Territory, in a daily newspaper circulating generally in the State or Territory, notice of a determination that has come into force under clause 16.2. The notice must specify when the determination came into force.

16.4
(Shortfall of fund) If the amount in the fund falls below the minimum amount, the APX must consider what action needs to be taken including requiring Participants to pay the levy determined in accordance with clause 4.2.1.

17.
POWER TO ENTER INTO CONTRACTS OF INSURANCE OR INDEMNITY 

17.1
(deleted)

17.2
(deleted) 

18.
RUN-OFF ARRANGEMENTS 

(Continuance of fund) If the requirement for APX to keep these compensation arrangements ceases for whatever reason, APX must, notwithstanding this, continue to keep these compensation arrangements in place for a period to be determined by the board but, in any event, for a period not less than 6 years from the date on which the requirement for these compensation arrangements to be kept ceases.

PART C - ADMINISTRATION AND MONITORING

19.
SUPERVISORY BODIES

19.1
Fund Administrator
Subject to the provisions of the Act, the board may appoint a suitably qualified and experienced person, being a person who is an employee of APX or a related company of APX as the fund administrator on such terms as the board determines from time to time.

19.2
Market Supervision Committee
The board shall appoint a Market Supervision Committee to monitor:

19.2.1
compliance with the compensation arrangements and to report breaches of the compensation arrangements to the board; and

19.2.2.
the adequacy of the compensation arrangements (including, without limitation, the adequacy of the size of the fund) and to report to the board on the need for, or desirability of, changes to the compensation arrangements.

19.3
Other committees
The board shall appoint such other committees as may be required by the Act or as the board may otherwise determine.

19.4
Constitution of committees and associated matters
19.4.1
(Membership) The Market Supervision Committee and any other committee appointed under clause 19.3 shall comprise at least 3 members, at least 1 of whom is also a member of the board.

19.4.2
(Delegation of administration of compensation arrangements to committee) The board may, by resolution, delegate to a committee all or any of its powers, authorities and discretions under these compensation arrangements (other than under clause 9.2 and this clause 19).

19.4.3
(Exercise of delegated powers, etc) A power, authority or discretion delegated under clause 19.4.2 may be exercised by members forming a majority of the committee as if that power, authority or discretion had been conferred by this clause on a majority of the members of that committee.

19.4.4
(Variation or revocation of delegation) A delegation under this clause may, at any time, by resolution of the board of APX, be varied or revoked.

19.4.5
(Removal of committee member) The board of APX may at any time, by resolution, remove a member of a committee and may, by resolution, fill a vacancy arising in the membership of the committee

20.
COMPLIANCE MONITORING

20.1
(Reporting) As soon as practicable after discovering a breach or anticipated breach of the compensation arrangements, the Market Supervision Committee must provide a written report to the board of APX setting out in sufficient detail:

20.1.1
the identity of the person in breach or anticipatory breach;

20.1.2
whether that person is aware or should reasonably be aware of the circumstances of the breach or anticipatory breach;

20.1.3
the steps it considers should be taken to remedy the breach or anticipatory breach, if the breach is capable of being remedied or avoided; and

20.1.4
any other information it considers is relevant.

20.2
(Additional information, etc) After receiving the report, the board of APX may require the Market Supervision Committee to provide it with additional information and/or undertake further investigations or enquiries to assist the board of APX in determining what action needs to be taken.

21.
MONITORING ADEQUACY OF ARRANGEMENTS 

21.1
(Reporting) The Market Supervision Committee must provide a written report to the board of APX on the adequacy of the compensation arrangements (including, without limitation, the adequacy of the size of the fund) and the need for, or desirability of, changes to the compensation arrangements:

21.1.1
initially, within 6 months of the Minister’s grant of the Australian market licence for the APX market;

21.1.2
thereafter, within 1 month after each successive annual anniversary of the actual date on which the initial report was given to the board under clause 21.1; and

21.1.3
at any other time when the Market Supervision Committee considers it is appropriate to do so.


21.2
(Format of report) A report given by the Market Supervision Committee to the board of APX must:

21.2.1.
identify the relevant clause or Part of this document and the Act; 

21.2.2.
where a clause or Part of this document is to be deleted (and replaced) or amended in any particular, set out the text of the proposed supplementary clause or Part;

21.2.3.
provide reasons for and against the change being made; 

21.2.4.
identify the applicable procedure, under the Act, to effect the proposed change; and

21.2.5.
give to the board any other information it considers is relevant.

ALLOWANCE NOTIFICATION FOR COMPENSATION FROM APX 
COMPENSATION FUND

Clause 9.2.2 APX Compensation Arrangements

(Set out the name and address of the claimant or the claimant’s solicitor and an appropriate form of salutation)

In relation to (insert name of the Participant of the APX market, whose defalcation or fraud has caused or allegedly caused the pecuniary loss) *of/ *formerly carrying on business at (insert address of principal place of business of the relevant person, including State or Territory) (in this Notice called “the relevant Participant”) 

The board of APX has considered your claim against the APX Compensation Fund in respect of pecuniary loss alleged to have been suffered from a defalcation or fraudulent misuse of money or other property or the fraudulent misuse of an authority over property by the relevant Participant.

After considering all of the available evidence, the board has determined that the claim should be *allowed/*partly allowed to the extent set out below.

If you are not satisfied with this decision, you should seek independent advice.

Yours sincerely,

(signature of an officer of APX)

(under the signature add the words “For APX”)

(If the claim has been partly allowed, insert a heading:
“PARTICULARS OF PARTIAL ALLOWANCE” and specify
the necessary particulars under it)

*Omit if not applicable

DISALLOWANCE NOTIFICATION FOR COMPENSATION FROM APX COMPENSATION FUND

Clause 9.3.3 APX Compensation Arrangements
(Set out the name and address of the claimant or the claimant’s solicitor and an appropriate form of salutation)

In relation to (insert name of the Participant of the APX market, whose defalcation or fraud has caused or allegedly caused the pecuniary loss) *of/ *formerly carrying on business at (insert address of principal place of business of the relevant person, including State or Territory) (in this Notice called “the relevant Participant”)

The board of APX has considered your claim against the APX Compensation Fund in respect of pecuniary loss alleged to have been suffered from a defalcation or fraudulent misuse of money or other property or the fraudulent misuse of an authority over property by the relevant Participant.

After considering all of the available evidence, the board has determined that the claim should be *disallowed/*partly disallowed to the extent set out below.

If you are not satisfied with this decision, you should seek independent advice.

Yours sincerely,

(signature of an officer of APX)

(under the signature add the words “For APX”)

(If the claim has been partly disallowed, insert a heading:

“PARTICULARS OF PARTIAL DISALLOWANCE” and specify

the necessary particulars under it)

*Omit if not applicable






